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MVEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
SWFT, Judge: The issue for decision is whether petitioner
Mary Ann O Meara is entitled to relief under section 6015(f) from

unpaid joint Federal incone taxes, as follows:!?

! The record does not reflect the status of petitioners’
Federal inconme taxes for 1994, 1996, 1997, and 1998.



Year Anpount
1991 $26, 819
1992 88, 223
1993 37, 899
1995 36, 232
1999 22,571
2000 21, 870
2001 1,138
Tot al $234, 752

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure. Hereinafter, references
to petitioner are to petitioner Mary Ann O Meara, and references

to Thomas are to petitioner Thomas O Mear a.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At the tinme the petition was filed, petitioners resided in
M nnesot a.

Petitioners have a long history of filing their joint
Federal inconme tax returns |late and of not paying their Federal
i nconme taxes.

Petitioners have been married since 1953 and have five
children. During their marriage, petitioner was the honmeneker,
and Thomas provided financial support for the famly.

Petitioners naintai ned several joint bank accounts to each

of which petitioner had full access. Together petitioners
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regul arly discussed famly finances and expenses, including the
home nortgage, household utilities, autonobiles, insurance, and
groceries. Bills relating to the famly expenses were received
by petitioners at their home. Petitioner usually opened the mai
and wote the checks for nonthly famly expenses.

In 1955 Thonmas founded Abbott Metals Co. (AMC) as a sole
proprietorship to buy, sell, and fabricate nmetal products. From
1955 until approxi mtely 2004 Thomas owned and nmanaged AMC, and
the incone from AMC constituted petitioners’ famly’'s primry
source of incone.

Al t hough occasionally petitioner wote checks on AMC s bank
account to pay bills for AMC, generally petitioner was not
involved with AMC. Petitioner was not enployed by and did not
recei ve conpensation from AMC

Petitioners also were involved in other business and
i nvestnment activities which generated incone, including ownership
and managenent of rental real estate.

From 1991 through at |east 2001, petitioners had financi al
probl ens and often did not have sufficient funds to pay famly
expenses. Generally, petitioners together decided which famly
expenses to pay and when to pay them

On February 19, 1997, petitioners comenced a proceeding
with this Court at docket No. 3118-97 in connection with

petitioner’s request for relief under section 6013(e) relating to
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petitioners’ unpaid joint Federal incone tax liabilities for 1988
and 1989. On March 23, 1998, the parties agreed that petitioner
was entitled to such relief under section 6013(e), and on

April 2, 1998, a decision was entered in docket No. 3118-97
reflecting that agreenent.

For sone of the years in issue Thomas prepared petitioners’
joint Federal inconme tax returns. |In other years Thomas hired a
prof essional tax preparer to do so. Cenerally, Thomas told
petitioner when and where to sign petitioners’ tax returns, and
petitioner signed the tax returns without review ng the
information reported thereon and wi thout inquiring of Thomas
whether a tax liability was due and was paid. Attached to each
year’'s late-filed tax return was a Schedule C, Profit or Loss
From Busi ness, relating to AMC

However, on their 1992 joint Federal incone tax return,
which was filed late on May 7, 1998, in order that petitioner
m ght build up her Social Security credits petitioners decided to
and did report $2,000 of AMC's total net profits of $311, 740 as
petitioner’s (not as Thomas’s) incone.

On their 1991, 1993, and 1995 joint Federal incone tax
returns, which were also filed late on May 7, 1998, petitioners
reported AMC' s total net profits as Thomas’s incone.

However, on their late-filed Federal income tax returns for

1999, 2000, 2001, again in order that petitioner mght build up
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her Social Security credits, petitioners reported all of AMC s
net profits as petitioner’s (not as Thonmas’s) i ncone.

Al so attached to petitioners’ joint Federal incone tax
return for each year in issue was a Schedule D, Capital Gains and
Losses, relating to petitioners’ investnent activities. On those
schedul es petitioners reported the incone relating thereto as
Thomas’ s i ncone.

Al so attached to petitioners’ joint Federal incone tax
return for each year in issue was a Schedul e E, Suppl enent al
| nconme and Loss, relating to petitioners’ rental real estate. On
t hose schedul es petitioners reported sonme of the rental real
estate incone as both petitioner’s and Thomas’s and sone of it as
just Thomas’ s.

Refl ected in the table below for each year in issue are the
dates on which petitioners filed their joint Federal incone tax
returns late, the Schedule C AMC i ncone that was reported as
petitioner’s (P) and as Thomas’s, the Schedules D and E incone
(G her incone) that was reported as both petitioner’s and
Thomas’ s (Both Ps), the other incone reported as just Thomas’s,
and the total taxes reported due and the taxes that have been

paid to date:



AMC | ncone G her | ncone
Reported As Reported As
Ps’ Tax Returns | ncone of | ncone of Taxes

Year Filing Date P Thomas Bot h Ps Thomas Due Pai d
1991 05/ 07/ 1998 -0- $128, 336 -0- $130 $26, 819 -0-
1992 05/ 07/ 1998 $2, 000 309, 740 $1, 004 6, 558 88, 223 -0-
1993 05/ 07/ 1998 -0- 158, 167 -0- 4,323 37, 899 -0-
1995 05/ 07/ 1998 -0- 97, 622 -0- 46, 353 36, 232 -0-
1999 10/ 11/ 2001 42,931 -0- 58, 501 35, 150 22,571 -0-
2000 10/ 17/ 2001 32,676 -0- 57, 051 345 21, 870 -0-
2001 10/ 16/ 2002 25, 243 -0- 10, 774 -0- 1,138 -0-

Respondent exam ned petitioners’ joint Federal incone tax
returns for the years in issue and assessed the tax liabilities
reported thereon.?

On June 29, 2005, respondent mailed to petitioners a notice
of intent to levy relating to petitioners’ unpaid Federal incone
tax liabilities for the years in issue.

Petitioners tinely filed an appeal with respondent’s Appeal s
O fice relating to respondent’s June 29, 2005, notice of intent
to levy. On Septenber 6, 2006, during the pendency of
petitioner’s appeal petitioner also filed with respondent a
request for equitable relief under section 6015(f) relating to
the unpaid joint Federal incone tax liabilities for the years in
issue. Petitioner attached to her request a Form 12510,
Questionnaire for Requesting Spouse, on which petitioner listed
$2,150 as petitioners’ nmonthly conbined i ncone and $3, 675 as

petitioners’ nmonthly conbi ned expenses.

2 During respondent’s audit respondent al so determ ned
deficiencies in petitioners’ joint Federal incone taxes for each
year in issue. Respondent concedes that petitioner is entitled
to relief under sec. 6015(b) for these deficiencies.
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On Cct ober 31, 2006, petitioners submtted to respondent’s
Appeals Ofice a Form 433-A, Collection Information Statenent for
Wage Earners and Sel f - Enpl oyed I ndividuals. On the Form 433-A

petitioners listed assets with values indicated as foll ows:

Asset s Val ue
Cash $25, 848
Boat s 7, 000
Snownobi | es 5, 000
Aut onobi | es - 0-
Real estate
Hone 161, 000
Cabi n 85, 721
Rental properties Unknown

Total reported val ue $284, 569

After receiving nore information relating to the val ue of
petitioners’ rental properties, respondent’s Appeals Ofice
determ ned that petitioners’ reasonable collection potential was
$521, 600.

On the Form 433-A petitioners also listed nonthly

i ncome of $2,202 and nonthly expenses of $3,623 as foll ows:

Mont hl y Anpunt
Soci al security inconme
Petitioner $687
Thomas 1,515
G her incone - 0-
Total incone $2, 202
Expenses
Food/ cl ot hi ng 727
Housing/utilities 1,182
Transportation 1,154
Heal th care 520
Li fe 1 nsurance 40

Tot al expenses $3, 623
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On March 12, 2007, respondent mailed to petitioners a notice
of determ nation sustaining respondent’s June 29, 2005, notice of
intent to |evy.

On March 12, 2007, respondent also nmailed to petitioner a
notice of determ nation denying petitioner’s request for section
6015(f) relief for all years in issue. Respondent concluded that
at the time petitioner signed the joint tax returns for the years
in issue petitioner had reason to know that tax liabilities were
due and were unlikely to be paid. Respondent al so determ ned
t hat al though petitioners’ nonthly expenses exceeded petitioners’
nmont hly i nconme, because petitioners were married and jointly
owned assets with a value of at |east $284,569 and because
petitioners’ collection potential was $521, 600, petitioner had
not established that an econom ¢ hardship would result if
petitioner were held jointly liable for the unpaid taxes.

On April 5, 2007, petitioners filed a petition relating to
respondent’s March 12, 2007, adverse determ nation on the notice
of intent to levy and on the request for relief under section
6015(f).

As stated, after settlenent of sone issues the only issue
remai ning in dispute is whether petitioner is entitled to relief
under section 6015(f) fromthe unpaid tax liabilities for the

years in issue.
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On April 15, 2004, petitioner filed her 2003 i ndi vi dual
Federal incone tax return late reporting taxes due of $4, 733,
whi ch remain unpaid. On April 20, 2007, petitioner filed her
2005 individual Federal inconme tax return |late reporting no taxes

due.

OPI NI ON

Ceneral ly, taxpayers filing joint Federal incone tax returns
are jointly liable for taxes reported due thereon. Sec.
6013(d)(3). However, under section 6015(f)(1) relief fromjoint
l[iability for Federal inconme taxes nmay be available to a
requesti ng spouse where it would be inequitable to hold the
requesting spouse liable for a tax underpaynent or a tax
defi ci ency.

This Court has jurisdiction to determ ne whether a

requesting spouse is entitled to equitable relief under section

6015(f). Sec. 6015(e); see also Martino v. Conm ssioner, T.C

Meno. 2009-43; Farner v. Commi ssioner, T.C Meno. 2007-74.

Petitioner bears the burden of proving that she is entitled to
equitable relief under section 6015(f). See Rule 142(a).

In order to qualify for equitable relief under section
6015(f), a requesting spouse nust first satisfy seven so-called
threshold eligibility requirenments set forth in Rev. Proc. 2003-
61, sec. 4.01, 2003-2 C.B. 296, 297. In particular, the

requesti ng spouse nmust establish that the tax underpaynent or the
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tax deficiency is attributable to income of the nonrequesting
spouse. 1d. sec. 4.01(7), 2003-2 C.B. at 297.

If the incone giving rise to the tax underpaynent or
deficiency is reported on a joint Federal incone tax return as
earned by the requesting spouse, the incone and the tax
under paynent or deficiency relating thereto are presunptively
attributable to the requesting spouse. Rev. Proc. 2003-61, sec.
4.01(7)(b), 2003-2 C.B. at 297. The requesting spouse may rebut
the presunption by introducing evidence to show otherwise. |[d.
For exanple, the requesting spouse may establish that her
ownership of the assets producing the incone was only nom nal .
Id.

Respondent contends that petitioner fails this threshold
eligibility requirenent wwth regard to the portion of AMC s
income and the other incone that was reported by petitioners on
their joint Federal inconme tax returns as incone of petitioner or

as inconme of both petitioner and Thomas, as follows:?3

3 Respondent concedes that for each year petitioner has
satisfied the threshold eligibility requirenents for the portions
of the AMC and the other inconme reported by petitioners as
Thomas’ s i ncone.
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AMC and O her | ncone
Reported as | ncone of
Petiti oner or of Both
Petitioner and Thonas

Year AMC O her

1992 $2, 000 $1, 004
1999 42,931 58, 501
2000 32,676 57, 051
2001 25, 243 10, 774

Petitioner argues that because Thomas controll ed AMC, the
rental real estate and the other business activities, as well as
the preparation of petitioners’ Federal incone tax returns for
the years in issue, any ownership interest that petitioner had or
was reported to have had in AMC and in the real estate and ot her
busi ness activities was only nomnal, and therefore that no
portion of the above-reported incone should be attributed to her
(1.e., that her ownership thereof should be treated as nom nal
for purposes of section 6015(f)).

We disagree. Having reported the above incone as hers (or
as both hers and Thomas’s) for Social Security tax and benefit
pur poses, petitioner has not established that this purpose and
petitioners’ reporting should be ignored and that the incone
shoul d be attributable solely to Thomas. See Gol den v.

Comm ssioner, T.C Meno. 2007-299, affd. 548 F.3d 487 (6th Gr

2008). Petitioner does not satisfy the threshold eligibility
requirenments with respect to the inconme reported as petitioner’s

or as petitioner’s and Thomas’s for 1992, 1999, 2000, and 2001.
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In the alternative with respect to the above incone reported
as petitioner’s or as petitioner’s and Thomas’s, and with respect
to the AMC and ot her income reported by petitioners on their
joint Federal incone tax returns as earned by Thomas (wth
respect to which petitioner satisfies the threshold eligibility
requi rements of Rev. Proc. 2003-61, sec. 4.01,* we consider the
follow ng factors relevant to determ ne whether petitioner is
entitled to relief under sec. 6015(f). 1d. sec. 4.03, 2003-2
C.B. at 298.

Marital Status

As of the trial date, petitioners were married and |iving

together. This factor is neutral.

Econom ¢ Har dship

Where paying the outstanding tax liabilities would cause the
requesting spouse to suffer econom c hardship, the economc
hardship factor weighs in favor of granting relief under section

6015(f). Rev. Proc. 2003-61, sec. 4.03(2)(a)(ii), 2003-2 C.B. at

4 The incone reported as earned by Thomas was as foll ows:

| ncone Reported as Thonas's

Year AMC O her

1991 $128, 336 $130
1992 309, 740 6, 558
1993 158, 167 4,323
1995 97, 622 46, 353
1999 - 0- 35, 150

2000 - 0- 345



- 13 -
298. A requesting spouse suffers economc hardship if paying the
tax liabilities would prevent the taxpayer from paying reasonable
basic living expenses. Sec. 301.6343-1(b)(4)(i), Proced. &
Adm n. Regs.; Rev. Proc. 2003-61, sec. 4.02(1)(c),
4.03(2)(a)(ii), 2003-2 C.B. at 298.
In determ ning a reasonabl e anmount for basic living
expenses, the Court considers, anong other things: (1) The
t axpayer’s age and earning potential; (2) an anount reasonably
necessary for food, clothing, housing, nedical expenses, and
transportation; (3) the anmobunt of assets available to pay the
t axpayer’s expenses; and (4) any other factor bearing on economc
hardship. See sec. 301.6343-1(b)(4)(ii), Proced. & Adm n. Regs.
Petitioner argues that because she is nearly 80 years old
and has | ow earning potential and because her nonthly expenses
are reasonable, if required to pay the tax liabilities in issue
she woul d be unable to pay her basic |iving expenses.
Petitioner’s argunent does not consider the $284,569 in
assets listed on the Form 433-A that petitioners submtted to
respondent. Those assets are to be included in determ ning
whet her petitioner would be able to pay her basic living
expenses. Further, petitioners have not neaningfully chall enged
respondent’s Appeals Ofice’'s determnation relating to

petitioners’ $521,600 collection potential.
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It appears that the $284,569 in petitioners’ assets would
of fset or be sufficient to pay the total $234,752 joint tax
liabilities for the years in issue, and petitioners’ $521, 600
collection potential suggests that petitioner would not suffer
econom ¢ hardship if she were required to pay the tax liabilities
in issue.
However, recogni zing the costs and difficulties in
liquidating assets, as well as petitioner’s age and | ow ear ni ng

potential, we treat the econom c hardship factor as neutral.

Know edge or Reason To Know

In the case of a properly reported but unpaid tax liability
we are less likely to grant relief under section 6015(f) if the
requesting spouse at the tine she signed the Federal incone tax
return knew or had reason to know that the tax liability reported

t hereon woul d not be paid. Washington v. Conm ssioner, 120 T.C.

137, 151 (2003).

Petitioner argues that because she relied on Thomas to
properly prepare their joint Federal inconme tax returns and to
pay any tax liabilities reported thereon, at the tinme she signed
the tax returns she did not know or have reason to know t hat
Thomas woul d not pay the incone taxes relating thereto.

From 1991 t hrough 2001, petitioner knew that petitioners
were generally having financial problens relating to famly

expenses. Petitioner should have | earned that petitioners were
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not paying their joint Federal income tax liabilities when the
settlement was reached in docket No. 3118-97, wherein she was
relieved of and wherein Thomas becane fully liable for the
$80, 429 joint inconme tax liabilities for 1988 and 1989. Because
of the famly tax and financial problens, petitioner was on
notice and should have verified that Thomas woul d pay the tax
l[iabilities reported on petitioners’ Federal incone tax returns

for the years in issue. See Stolkin v. Comm ssioner, T.C Meno.

2008-211; &once v. Conmmi ssioner, T.C. Mnp. 2007-328. This

factor wei ghs against relief.

Si gni ficant Benefit

The record does not adequately establish whether petitioner
received a significant benefit in excess of normal support from

the unpaid tax liabilities. This factor is neutral.

Conpli ance Wth I ncome Tax Laws

As stated, petitioner and Thomas have a history of not
tinmely filing Federal incone tax returns and of not paying their
tax litabilities. Petitioner filed her individual Federal incone
tax return late for 2003, and the $4,733 tax liability reported
t hereon remains unpaid. Further, petitioner filed her Federal
incone tax return late for 2005. This factor wei ghs against

granting relief.



Concl usi on

In summary, of the relevant factors considered two wei gh
against granting relief, three are neutral, and none weighs in
favor of granting relief.

We conclude that petitioner is not entitled to equitable
relief under section 6015(f) with regard to any of the AMC and
the other income and the Federal incone taxes relating thereto
reported on petitioners’ joint Federal incone tax returns for the
years in issue.®

To reflect the foregoing,

Decision will be entered for

r espondent .

> Qur conclusion herein would be the sane regardl ess of the
Court’s standard of review of respondent’s determ nation.



